
IOWA DEPARTMENT OF NATURAL RESOURCES 
ADMINISTRATIVE ORDER 

 
 

 
IN THE MATTER OF: 
 
MIKE GIAMMETTA 

 
ADMINISTRATIVE 

 ORDER 
 

                NO. 2020-FP-______ 
                 
                 

 
To:  Mike Giammetta  
       23379 115th Avenue  
       Walcott, Iowa  52773 
  

 

Re:  Non-compliance with Iowa flood plain regulations.  
 

I. SUMMARY 
 

This administrative order (Order) is issued to Mr. Mike Giammetta to 
address certain on-going violations of state law restricting construction activities in 
regulated flood plain.    

 
As detailed below, Mr. Giammetta must remove the illegal berm located in 

the flood way on his property, pay an administrative penalty of $7,000.00, and 
comply with all Iowa flood way and floodplain regulations in the future.  Any 
construction in the floodplain without DNR authorization will result in referral of this 
matter to the Iowa Attorney General.   

 
Any questions regarding this Order should be directed to: 
 

Relating to technical requirements: Relating to legal requirements: 
Terry Jones, Env. Specialist Sr.   David Scott, Attorney 
Iowa Department of Natural Resources 
Field Office No. 6 
1023 W. Madison Street 
Washington, Iowa  52353 
Phone: 319-653-2135 
 

Iowa Department of Natural Resources 
1023 W. Madison Street 
Washington, Iowa   52353 
Phone:  319-653-2135 

Payment of penalty to:  
Director of the Iowa DNR 
Wallace State Office Building 

 

502 East Ninth Street  
Des Moines, Iowa 50319-0034 
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II. JURISDICTION 
 
This Order is issued pursuant to Iowa Code § 455B.279, which authorizes 

the Director to issue any order necessary to secure compliance with or prevent 
violation of 455B, Division III, Part IV (Water Allocation and Use; Floodplain 
Control), and, Iowa Code § 455B.109 and 567 Iowa Administrative Code (IAC) 10, 
which authorize the Director to assess administrative penalties. 
 

III. STATEMENT OF FACTS 
 
The following facts are relevant to this matter.   
 
1. Mr. Giammetta owns property with a single-family dwelling located 

at 23379 115th Ave. in Walcott, Iowa.  
  
2. On July 25, 2019, DNR Field Office (FO) 6 received a complaint 

alleging that Mr. Giammetta was constructing a berm along the channel of Hickory 
Creek in Scott County that runs adjacent to his property.    

 
3. On July 26, 2019, FO 6 staff contacted property resident Geri Doyle 

via phone and informed her of the complaint and that approval from the DNR was 
required for the development activities within the flood plain of Hickory Creek.  Ms. 
Doyle stated they were told by Scott County Flood Plain Manager, Tim Huey, that 
their property was not in the designated flood plain of Hickory Creek. 

 
4. On the same day, DNR staff contacted Mr. Huey.  Mr. Huey stated 

that the Giammetta property where the berm was being constructed was not in a 
designated flood plain based on Flood Insurance Rate Maps (FIRM) used by the 
county and, therefore, the county did not have jurisdiction.  DNR noted that the 
flood plain maps used by the DNR showed the Giammetta property is in a flood 
plain regulated by the State of Iowa and therefore, approval of the project was 
required by DNR pursuant to Iowa law.     

 
5. On the same day, DNR issued a letter to Mr. Giammetta informing 

him he was in violation of Iowa DNR flood plain regulations for failing to obtain 
approval from the DNR prior to initiating flood plain development activities.  The 
letter offered Mr. Giammetta the options of either removing the berm and returning 
the area to pre-activity conditions or filing a Flood Plain Development Permit 
application with the DNR. 

 
6. On July 30, 2019, DNR FO 6 staff visited the property to verify site 

activities.    Staff confirmed that berm construction activities within the flood plain 
were occurring.   

 
7. Also on July 30, 2019, Mr. Giammetta contacted staff in DNR’s flood 

plain permitting section in Des Moines to inquire whether he needed a permit to 
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construct a berm along the length of his house.  DNR instructed Mr. Giammetta to 
use the “Do I need a flood plain permit?” tool on the DNR’s website and to send 
the DNR the results. Mr. Giammetta subsequently sent an email to Flood Plain 
permitting staff in Des Moines stating that he spoke with Tim Huey of Scott County 
who said no permits were needed.   

 
8. On August 2, 2019, DNR flood plain permitting staff notified Mr. 

Giammetta that Mr. Huey’s response did not represent the DNR’s position.  He 
was notified that the berm required approval prior to construction, he was 
instructed to stop construction activities, and he was instructed to submit a Flood 
Plain Development Permit application.  This message was repeated multiple times 
in August, 2019.   

 
9. On August 23, Dave Meyer, an engineer representing Mr. 

Giammetta contacted DNR about filing the flood plain permit application.   
 
10. On August 28, 2019, DNR received an incomplete application form 

from Mr. Meyer.   
 
11. On October 21, 2019, after completing an initial review of the 

application and conducting hydraulic modeling to determine approximate floodway 
offset limits, DNR contacted Mr. Giammetta and Mr. Meyer to note that any fill 
placed next to Hickory Creek would be in the floodway and must be removed.  DNR 
staff noted that there was room to build a berm closer to the residence in the flood 
plain, but that such construction would also need approval from DNR prior to 
commencement.   

 
12. On November 5, 2019, DNR permitting staff held a webinar with Ms. 

Doyle, Mr. Meyers, and Dennis Williams (contractor).  They were provided with a 
graphic showing the location of the approximate floodway offset line.  Ms. Doyle 
asked for some time to consider the information.   

 
13. On November 13, 2019, DNR flood plain staff sent an email to Ms. 

Doyle reiterating, in part, that the berm Mr. Giammetta constructed on the south 
side of Hickory Creek is in the floodway and must be removed.  

 
14. On November 26, 2019, DNR flood plain permitting staff issued an 

NOV for the unauthorized berm construction.   
 
15. On February 14, 2020, DNR flood plain permitting staff discussed 

options for resolving the matter with Mr. Giammetta’s attorney.   The discussion 
focused on what can be done to resolve the issue.   

 
16. On February 17, 2020, DNR notified legal counsel and other parties 

that failure to resolve the flood plain violations would result in referral of the matter 
to DNR Legal Service Bureau for enforcement.  
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17. On or about April 21, 2020, DNR received from Mr. Giammetta’s 

attorney a graphic depiction of the approximate flood way line on the Giammetta 
property in an unsigned survey map produced by Abbitt Survey and Development, 
PLLC.  A similar overlay of the map on a photograph of the property was provided 
to DNR.  DNR staff confirmed that the map accurately depicted the location of the 
approximate floodway line.     

 
18. On April 28, 2020, DNR staff visited the site to review the location of 

the floodway boundary stakes, the location of the soil pile, and to view the location 
of the existing berm in the floodway.   

 
19. On May 22, 2020, after weeks of settlement negotiations, DNR was 

notified that Mr. Giammetta refused to settle the matter by entering into a consent 
order.  DNR notified Mr. Giammetta’s attorney that DNR would be required to issue 
a unilateral order with an administrative penalty.   

 
IV. CONCLUSION OF LAW 

 
1. 567 IAC 71.4 establishes that the construction, operation, and 

maintenance of levees or dikes in rural areas must be approved by the DNR  when 
the levee or dike is located on the flood plain or floodway of any stream draining 
more than 10 square miles. The facts above establish a violation of this regulatory 
requirement.   
 

V.  ORDER 
 

THEREFORE, the DNR orders the following: 
 
1. Mr. Giammetta will remove all portions of the berm that lie in the 

floodway as shown on the survey map developed by Abbitt Survey and 
Development, PLLC and which was confirmed by DNR on April 21, 2020 to 
accurately depict the location of the approximate floodway line.  Removal shall be 
to the original grade in the floodway, and must be completed within 30 days of the 
date this Order is signed by the Director  An engineer or surveyor licensed in Iowa 
will provide, via email to DNR Legal Services staff, a certification statement that 
the berm was removed and that the original grade has been re-established within 
10 days of the berm being removed.      

 
2. Mr. Giammetta will pay an administrative penalty of $7,000.00 within 

30 days of the date this Order is signed by the Director.   
 
3. Mr. Giammetta must comply with all Iowa flood way and floodplain 

regulations in the future, including obtaining Iowa DNR approval prior to any future 
construction in the regulated flood plain.   
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VI. PENALTY 
 

1. Iowa Code § 455B.109 authorizes the Commission to establish by 
rule a schedule of civil penalties up to $10,000.00 that may be assessed 
administratively.  The Commission has adopted this schedule with procedures 
authorizing the Director to assess administrative penalties at 567 IAC 10.   

 
2. Iowa Code § 455B.279(2) provides for civil penalties of up to $500.00 

per day for flood plain permit violations.  Iowa Code § 455B.191 provides for civil 
penalties of up to $5,000.00 per day for water quality violations.   

 
3. 567 IAC 10 establishes the criteria that the DNR must consider in 

determining whether an administrative penalty is warranted, and if so how much 
the fine should be.  The general categories for consideration are the economic 
benefit of the alleged non-compliance by the violator, the gravity of the alleged 
violation, and the culpability of the violator.  

 
i. Economic Benefit.  No penalty is being assessed for this factor at this 

time.  
 

ii. Gravity.  Elements to consider when determining the gravity of a 
violation include the actual or threatened harm to the environment or 
the public health and safety, and whether the violation threatens the 
integrity of the regulatory program.   

 
The DNR has jurisdiction over all flood plains and floodways in the 
state and any person who desires to construct or maintain a 
structure, dam, obstruction, deposit or excavation, or allow the same 
in any flood plain or floodway must contact the DNR to determine 
whether approval is required.  In this matter, approval was required 
and the structure violated Iowa regulations. 

 
Failure to obtain approval from the DNR and failure to remove the 
illegal berm as directed on multiple occasions threatens the integrity 
of the regulatory program and threatens public safety.  As such, 
$3,000.00 is assessed for this factor.   

 

iii. Culpability.  The factors to be considered in determining the 
“culpability” of the violator include the degree of intent or negligence, 
and whether the violator has taken remedial measures to address 
the harm caused by the violations.   
 
DNR notified Mr. Giammetta that he needed DNR approval for the 
berm in July, 2019.  At that time, Mr. Giammetta was notified that the 
position of the County did not preclude state approval.  In a July 26, 
2019 letter to Mr. Giammetta, DNR regulations for Flood Plain 



IOWA DEPARTMENT OF NATURAL RESOURCES 
 ADMINISTRATIVE ORDER 

ISSUED TO: MIKE GIAMMETTA 
 

 

4 

Development were referenced and he was instructed to either 
remove the berm along Hickory Creek and restore the site to prior 
contours or submit a Flood Plain Development Permit Application for 
DNR review to determine if the berm complied with Iowa flood plain 
regulations. The letter further required Mr. Giammetta to cease flood 
plain development activities until the Flood Plain Development 
Permit Application was reviewed to determine if the berm was 
compliant.  

 
Despite this direction, berm construction continued.  Additionally, 
because Mr. Giammetta did not present evidence that the berm was 
approvable as a levee, and once the DNR determined that the berm 
is located in a floodway area, Mr. Giammetta was instructed to 
remove the berm.  As of the date of this Order nearly a year after this 
initial direction, the berm remains in place.  As such, $3,000.00 is 
assessed for this factor.   
 

iv. Aggravating factor.  DNR has notified Mr. Giammetta of his obligation 
to remove the illegal berm on multiple occasions and has attempted 
to work with him to reach a workable plan that will comply with Iowa 
law and also allow him to put in additional protections outside of the 
flood way to protect his home from flooding.  To date, there has been 
no progress despite significant DNR efforts, and the berm has not 
been removed.  As such, and additional $1,000.00 is assessed for 
this factor.   

 
VII. APPEAL RIGHTS 

 
 A written Notice of Appeal may be filed with the Director within 60 days of 
issuance of this Order.  The Appeal should be sent to David Scott at the address 
above.  A contested case hearing will then be commenced pursuant to Iowa Code 
§ 17A and 561 IAC 7.  Pursuant to DNR’s contested case rules, other parties may 
have the right to intervene in the contested case.   

 
VIII. NONCOMPLIANCE WITH THIS ORDER 

 
Failure to comply with any requirement of this Order may result in the 

imposition of further administrative penalties or referral to the Iowa Attorney 
General to obtain injunctive relief and civil penalties pursuant to Iowa Code § 
455B.146.  Compliance with Section V (Order) of this Order constitutes full 
satisfaction of all requirements pertaining to the specific violations described in 
Section IV (Conclusions of Law) of this Order.   Nothing in this Order restricts the  
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DNR from future actions related to other existing structures or construction on Mr. 
Giammetta’s property which are or may be in the regulated flood plain.  
 
______________________________________   Dated this ______ day of 
Kayla Lyon, Director                _______________, 2020.  
Iowa Department of Natural Resources  
 
 
CC: DNR Field Office 6; David Scott; III.A.1.   

2nd 
June


